
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



HARVARD LAW LIBHAHY 




^^ 



\e 



U 




> 4 J 



LAW 



Digitized by 



Goosle 



i 



EjL.&«iL ISIH ^^^^H 




^V^^^^^^^S^^lBk 


^^■'1 

^^^^^^^^^B^ *#*:: 


mB^- 


/n^ ffl p V 








^■^ ^^H^i 


^^^^^^^^^K '^ 


HARVARD LAW LIBRARY ^^^K^ 


^^n 


^^^^^Bl-j 


^^^E 




Received IH^ 


- H'l^T 






■;•->*«.'•■ •**:.<■.%«• - 



/ 



; ^ 



Digitized by 



Google 



v- ~-^jiMiiiia iisiffr--?i ! F??', 



I't I I i-nifl 



Digitized by 



Google 



■'•*-•' --•!•-=«*»• -.lis.: ■ ' .»•■«»>•,- •■■»a-'- 



A 



^^U 



COMPARATIVE GLANCE 



AT THE 



FRENCH CODE CIVIL 



AND THE 



PEOPOSED NEW YORK CIYIL CODE. 



BY 



WILLIAM MOKTON GEINNBLL, LL. B. 



NEW YORK: 

WILLIS McDonald & co., printers, 

No. 25 Park Row, 
1886. 



Digitized by 



Google i\ 



Digitized by 



Googlej 



i 



COMPARATIVE GLANCE 



AT THE 



FEENOH CODE CIVIL 



AND THE 



PKOPOSED NEW YORK CIVIL CODE. 



WILLIAM MORTON GRINKELL, LL. B. 



NEW YORK: 

WILLIS McDonald & co., printers, 

No. 25 Park Row, 
1886. 






<•/ to 

DicJized bvGoogle 



1; 



u 



Q&G& 



OCT 4 1927 



I 



Digitized by 



Google 



231 

A COMPARATIVE GLANCE 



FRENCH CODE CIVIL 



ANJ> THE 



PROPOSED NEW YOEK CIVIL CODE. 



When one coueiders the hiimoiise difficnltieB to be overcome, 
the depth of erudition required, the patient research necessary to 
livolve from the chaos of centuries of laT;\"a, ciiatomB, jtidi^ments 
and statntee, an intelligent^ cbar and concise arrangement, a clas- 
sification — a Code— one cannot bnt admire the talent, patience 
and mdnstrv of a man capable of acconiplisliing the task. Tliat 
it even approach perfection is, from the nature of the work, quite 
impossible. That it should be even satisfactory to all scholars 
and jurists is equally difficult, for the very nature of codification 
invites criticism m to the origin of the laws, their arrangement^ 
classification, etc. There is no sanction, no criterion possible, ex- 
cept the voice of tlie majority of lawyers and a comparison with 
other pre-existing Codes, 

It would be difiieult to determine whether the labor of codify* 
iug the laws of I^ew Tork is greater than was the labor of codi- 
fying the laws of Rome or France, The origin of laws in such 
different centuries nt)d countries is much the same. Customs ex- 
isting for centuries and having the force of laws, statutes and de- 
crees of the sovereign authority and decisions of tribunals. 

Codification ms thti classification^ expurgation &nd an'angc- 
merits of these, aa the final expression of the laws of a country or 
people, rendering it accessible and comprehensible to laymen as 
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well as lawyers, seems Tieoessarily concomitant with an advanced 
stage of civilization. 

As we, tlioiigti lesB tlian otlier nations, are greatly indebted to 
the Ronmn laws as codified by Jiistiiiianj it may not be uninter- 
esting to glance at their origin. 

In the early centuries of the Roman State the law was uncer- 
tain and unfixed nntil in the year of Rome 303 the ten. and in 
304 the famous XII tables were compiled, this being the oldest 
known eompilation of laws. 

As time wore on and the State grew in extent, population and 
civiliisation, tliet^e were found insufficient and were supplemented 
by the pleheMdte or ordinances of tlie plcbeiania and the senatus 
eon^ulta^ decrees of tlje senate, the anctoriias prtidentum and 
jus civile^ or decisions of tlie jurists. Later, another form of laws 
called the preionmi edicts arose, andj under tfie Empire, the 
Imperial Constftntions. These, however, and especially tlie latter, 
grew so numerous that under Theodosine, and afterwards Con- 
stant ine, they were codified. This was, how^ever, m imperfectly 
done that Justinian, in 598, orderefl a ncw^ Code to bo formed, 
which was completed in the following year by Tribonian and re- 
vised some yesir^ later. Thie^ with the Pan dec tF, formed the laM^ 
of all parts of tlic Eastern and Western Empire, before and after 
its fall ; of Europe during the dark and middle ageg, co-existing 
as canonical law with the cuistoms and nsHgeft which grew up in 
various partH of Europe ; and even now forms the basis to a 
great extent of the jurispnidence of the Latin races, and to some 
extent of all others. 

The Code Napoleon was the outcouic of the French Revolu- 
tion, of the destrnction of the old world, of feudalism, privileges, 
exclusiveness and tyranny. It was the consecration of the princi- 
ples of liberty and equality which the Revolution egtahlished. It 
inaugurated a new ujoral and physieal life foi- the people, who 
had previously been little higher in the social scale th tin the cattle 
attached to the soiK It retained what was equitably and just in 
the old laws and customji and aholished what was inequitahtu, 
such aa the feudal tenure of land, priiDogeniture, entail, the dis- 
crimination against aliens, the vast privileges of the nobility and 
clergy, etc., etc. Its sources are the written law* {droit ecrit) or 
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Koman law, M^hich had maintained iU force and authoritj in the 
centre and south of France since the Ronifiu domination, the 
Ci]stoni8 or Common law prevaihng in Parii? and the northern 
provinces of France, the lawfe nen^u strieio emanating from the 
different parliaments and kinj^e, and finnlly, the new laws and 
decrees proniTilgated from 1789 until Mb completion in 1804, 

Not only is tlie idea and tlic initiative of the FrencliOode dne 
to Napoleon, bnt to a very great extent it& compilaHi»n. Hib per- 
sonal influence was great and inost beneficial. 

In tlie elaborate discussions of its different provisions by the 
Conimissiou overwl)ich he presided he evinced a profound kiiowl- 
edge, an nnerring jndp^ment and a legal acumen which have excited 
the wonder and admiration tjf all jurists. Since its promulgation 
in 1801-, the Code has remained almost unchaiiged excepting the 
abolition of divorce in 181fi and its restoration in 1BS4, the aboli- 
tion of civil death in 1854, imprisonment for <lebt, l^fiT, and a 
few other minor clmugc'^. 

Its incontestible merits have won for it the attachment of the 
French people of all classes and stations, and the admiration of 
all nations. However radically different the successive govern- 
ments in France have been, none have ever ventured to touch the 
Code, which has been the law of the l&nd under two autocratic 
emperors, two Bourbon kings, one eonstitutional monarchy and 
three republics. 

There can be no greater testimonial fo its excellence than 
this. 

As to the proposed Civil Code of the State of New York it is 
needless to enter into a statement of its sources and origin. We 
all know how diverse and voluminous they are, and knowing, can 
form some conception of tlic vast difht-ulties whicli have been so 
saccesefuUy overcome in compiling tt. 

Its great and intrinsic merits have been attested by the nmst 
eminent jurists in this and other countries. It will bear favorable 
comparison even witti the French Code and is sn[)erior in many 
respects to the most prominent works of Enropeaii civil legis* 
latnre. It is open to criticism in many of its details as any such 
stupendous work necessarily is, bnt it is doubtful if any Code 
could be compiled which wtKdd be more eompreliensivej more 
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clear, more concise. Were it enacted, the laws of New York 
wonld be contained in one voluinti of 3,082 brief paragrapiis in- 
stead of being involved in tiionsande of volumes of reports, stat- 
utes, decisions, etc. 

The general arrangement of the proposed New York Code, 
although similar, is not the same as that of the Code Napoleon or 
of the Inetitntes of Justinian. 

The tirst and s^ccond hooks or divisions relate in all respec- 
tively to— 1, Persons; 2, Property. The third division in the 
New York Code relates to Obligations In the Institutes and the 
Code Napoleon, which are very sitnihir in arrangement, to the 
different manners of acquiring pro|)erty, under which heading is 
included Obligations. 

This seems less logical than the arrangemeut iu the New 
York Code wliieh treats far more fully and in detail of obliga- 
tions and contracts than either the Institutes or the French 
Code. 

In the latter a great deal of space is devoted to wills, succes- 
sions and inheritance. In the Iiistitutet:, owing to the fact that in 
t!ie Koman Empire it was considered a dii^graee for a citizen to 
die without a contiuuator of Jiis person and property — an heir; 
and id so that after the Falcidiau and T rebel Han 8enatns Consnlta 
the free disposal of property was restricted^ the provisions of 
the law are therefore very extensive, as also complicated, and 
technical, and bear little analogy to our own laws, 

in the French law the restrictions upon the disposal of prop- 
erty by testamentary rlisposition are even greater than iu the 
Eon > an law, and g^vc rise to many provisicnm which have no place 
in our jurisprudence. 

The commencement of the New York Code i^trihes one 
as rather abrupt and even incomplete. It would not be nu- 
- natural to loot for s*)me statement as to the making, the enact- 
ment and the promulgation fif laws. There should certainly 
be provisions respecting the acquisition and loss of citizenship, 
the enjoyment of civil and political rights, alienage, domicil, etc, 
for although these are under federal jurisdiction, they are none 
the less part of the law^ of New York ; and form the basis or foun- 
dation of every system of laws. 
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They arc briefly tliough fnlly treated in the French Code, fol- 
lowing which are numerous provisions relating to birth, marriage 
and death and the registration and authentication of these. 

These are quite absent in the New York Code, excepting a 
brief chapter on marriage, marking the difference in our laws re- 
specting these three conditions of man. As our laws are easy- 
going and careless, so are tlic French precise and technical. 

A birth must be declared within three days before the Mayor 
or other civil officer, properly attested by witnesses, and inscribed 
in the registers, a certified copy being delivered to the father or 
mother. Without this a person has no position, no status in the 
State. Its production is necessary at almost every step in life, 
from admission to school or college, through marriage, to death. 

Marriage in France, as with us, is a civil contract, but the for- 
malities and restrictions attending it are most numerous. It is 
performed before a Mayor upon the production of the various 
necessary papers, certificates of birth, consent of parents, publica- 
tions, etc., and inscribed in the registers with statement of the 
names, business, age, birthplace and domicils of the parties, as of 
their parents and the witnesses, the consent of tlie parents, the 
publications, the existence or non-existence of marriage contract, 
etc. 

The formah'ties respecting death and burial are also numerous 
and similar, requiring the registration by the Mayor not only of 
the name, age, domicil, profession, etc., of the deceased, but also 
of his wife, and, if possible, of his father and mother. 

If these different provisions of the French Code are fre- 
quently annoying and troublesome to the parties, they are, on the 
other hand, often of the greatest service, and are conducive to 
symmetry and order in the State; establishing tlie identity and 
civil status of every citizen. 

It is evident even from this brief description that forgery of 
these papers is next to impossible, requiring the collnsion of the 
Mayor, clerks and witnesses, and is most severely punished by 
law. The system, substantially as prevailing in France, is adopt- 
ed by almost all European nations, excepting always England. 

The provisions of the Koman law respecting birth, marriage 
and death arc so peculiar and foreign to our law that I do not 
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allude to them hero. Indeed the personnl relations are so radi- 
cally different J owing to the diviBion of persons into tlie diff'erent 
classes of Ingenui (freemei]), lihertini (freed men), servi (slaves), 
and in the early stages of the law, peregrini (foreigners) ; and 
also, owing to the division into fr.niilies and tlieabsolnte authority 
of tlie patertainilifiSj tliat tiierc is scarcely any analogy with our 
laws, and little with tlie French, except to some extent in the au- 
tlioritj of the head of a ikmily. 

In the New York (^ode, under the title Marriogej le properly 
included Nnllity and Divorce and Separfltiou, Bnt under these 
lieade we are referred to the Code of Civil Procedure. Why ? 
Laws relating to nullity and divorce and separation certainly be- 
long to a Civil Code as much as any provisions. 

Our laws relating to parent and child, as I have indicated 
above, are totally diiferent from the Eoman and quite difierent 
from the French law. 

The An^lo-Saxou theory is that of iudividuid independence. 
At au eiirly nge a (;hild is emancipated from his parent's control 
and bcconjcft an independent factor in the Sta*^e, 

In the earlier stage of the Konirtn law the lather had power of 
life and death over hi? children cveu after majority, and alw^ays 
was entitled to their earnings, w*ith the later restrictions of the 
peculium caiitre7isc and gnau etutt^nse. 

The French, and in generiil the iaw^s of the Latin nations, have 
adopted this theory in principle, but with the restrictions imposed 
by a broader civilization. 

Thus parents have an uhnost absolute control over their chil- 
dren until majority or voluntary emancipation, and as regards 
marriage uuti[ the age of 25 years for males and 21 for females, 
Atlter these ages the Code permits marriage after service of a for- 
inal request, repeated tliree times until 30 for males, and 25 for 
females, and afterwards once; but soeial law has gone even fur- 
ther, and practically ostracizes parties contracting marriage in 
opposition to their patents. 

As an offset to the authority of parents over their .children, a, 
heavy restriction is imposed upon their disposal of property. 

They are forbidden to dispose by gift or devise of more than 
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ouB half if lliere bo one diild, one tliird if two, and one fourth if 
three or more. 

As further empliasiziugthe closeness of family relation, I may 
incidentally mention Act 380 of the Penal Code, which provides 
that theft between husband and wifCj parents and children, etc., 
shall not he theft properly no called^ and shall only give nae to a 
civil action. 

The provisions of the chapter on Adoption in the l^ew York 
Code are very similar to those in the French Code on official 
gnardianship and adoption. 

Tlie provisions of the Roman Law npon adoption and adroga- 
tion hflve again little bearing. 

A^ to Guardian and Ward the provisions of the French Code 
are more full and explicit than in the New Tork Code, Thej 
provide for the appointment:, not only of a guardian, hat of a sub- 
guard fan, whose duty it is to exercise a certain control over the 
guardian J and regulate their respective duties very precisely. 

The chapter on Master and Servant is quite wanting in the 
French Code^ the very few provisions respecting their relations 
being under the heading Hiring, 

There is, on the other hnnd, a series of laws relating to Absence^ 
wluch appears to be wantin^^ iti the New York Code; its efiect 
on the marriage relation ; upon the heirs and estate of one absent 
and unheard fronij etc. 

The second division in the New York Code, as well as the 
Code of Jnstinian and the French CodCj is that of Property, 

In the Institutes i>roperty is classed as res i?i patrimonio nostro 
and extra pa trim on / u ?n n 08tn *^ »2 , aT i d u r r] e r t h ese h ead i u gs pro p - 
erty which is univur.sal, that w^hieh is publlcj tiiat which is 
sacred, that which is in eonnnon, and that which is private. 

In the French and New York Code the only claasiUcatiou is 
into 7-eal ajid permnal^ but the subdivision of real property is more 
fully entered into in the French Code, although the few para- 
graphs in the New York Code respecting fixtures are clear and eon- 
cifiCj and seem to cover tIicpoint> The definition of personal prop- 
erty therein is brief enough, but is a negative statement. '' Every 
kind of property tliat is not real is personal," 

In the French Code there is a distinction made as to personal 
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pmpertj', i.e., that which is personal bj nature as that which 
moTes or can be mossed, and that which is personal bj determina- 
tion of the lawj as bond a, shares^ reiitSj etc. Tim distinction is 
accurate^ but I do not know tluit it is of much practical impor- 
tance, 

Tlie definition of ownership in the New York Code" is the right 
of one or more persons to possess and nee it (a thing) to the ex- 
clusion of otliers." The definition in the French Code is to use 
and dispose of things in the inoflt absohite manner, provided no 
law or regnlalion forbids. 

Although in the former the word 'dispose" is not employed j 
it can be considered as comprised in the word "nee,'' 

The chapter on the modifications of ownership^ with the 
division of ownership into absolnte and qnalitied, present and 
liiture^ in the New York Code, is i>eeul!ar to it, and tlie provisions 
as to vested and contingent interests. Imitations, etc., form a part 
of the iawfi derived irom tlie feudal ten n re of land ; whieh never 
existed in KonmTi law, and which were abolished in France dnring 
the Rev^olntion. 

This also applies to tiie chapters on Estates and their tenure, 
duration, etc. Tlie provisions regnbiting servitudes and ease- 
njents are, however, similar to tliose of tlie Roman and French 
law0j althongli shorter and less complete. The division in the 
latter into natural eervitudefl and servitudes ere li ted hy law, is a 
nseful one, as their ori/^iii, dn ration ;^nd suppression are governed 
by different laws. But the most singular omission in the New York 
Code is as to the ori^^in of servitudes. How are they created ? 
The Code is silent, although it contains a paragraph as to their 
extinguishment. 

Usee and Trusts, which form the substance of the following 
chapters in the New York Code, have no place in modern French 
jurisprudence. 

Existing before the Revolutiorj of 1789, they were then abol* 
iaheJ on an obsolete fielion <if law and nnsnited to the scientific 
exactitude which the compilers of the Code endeavored to attain. 

They existed, however, in the Roman law, and Title 23, De 
Jidei mmmissarm hacrefJitaHbuai^ and Tit. 24, of the lustitntes^ 
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treat soinewhafc briefly o( tlietn. They liail, however, by no 
means tlie eeope and extent whiijlj they obtained during the 
inidd]e ages, and are esscutially a prodiiiit of the feudal systeni. 
They htive been narrowtnl down and restricted by tlie Eu vised 
Statu te?, and it seems pnjb;ible that they will eventual )y be 
abolished, as they are fonuded on frand, aud hi snite ot" their con- 
venience and utility pnih djly work more h inn than ^ood» 

In regard to Powersi su nearly allied in our jnrispriidence lo 
Trusts they have no distinctive |>hice as siieli in either Ron j an 
or French Jurisprudence, hut as Man f (at am in the foruier and 
Mnmlat in tlie hitter reterindiffereutly to E^eal or personal property, 
and the provisions respecting them bear more similarity to those 
ill the Code respecting a^t^enrs or attorneys iu faet. 

Under the general div isiim uf jnoperty in the New York Code 
iij included (^>r|)0 rat ions, Wijy, sueins {liificult to determine, 
Tney would he more properly tjealed under the division of Per- 
sons or even of Ohligatiuns, one would siff^pose. Partnershipj 
wliich is analogoiis, is treated under the latter division^ 

In the Koman and the French hiw the general provisions re- 
specting partnership and corporations are the same, and are com- 
paratively brief. In the latter too much 8e ibr the requireiuenta 
and exigencies of modern litl% were the provisions of tlie Civil Code 
the only ones regulating them. In the Code of Commerce, how- 
ever, they are inoj'e fully treated of, and the kw of ISt^T, covering 
corporations, entirely completes the laws respecting them. 

It may be nienlioned, that the same word SocUtc \w French 
covers equally tiie different sorts of partnerships and corporationsj 
\vith the addition of the words anonyme for corporation^ com- 
maudite for special partnership, commeremle commercial partner- 
shi]>, etc,, etc. 

The sj>ecial ji revisions regulating these are found nnder the 
difterent heads apart from the general provisions in the Code 
Civih 

The acquisition of j*ropei'ty forming a subdivision of the book 
on property in the New York Code is the title of the 3d general 
division in the French Code, and the provisions regulating it arc 
very mucJi briefer in onr jurisprndcnee. 
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The niodcfl of aeqiiieition in the New York Code are divided 
ae follows : 

lat Occupancy, 

2d- Acccpision. 

3d, Transfer. 

4tlj. Will, or 

5 til. Succession, 

In tlie French Code Into 

iBt. Succession, 

2d, Donation^ 

3d, Tiie effect of obligations, 

ith. Accession, 

i^th. Prescription, 

Our division seems more metliodical aud complete and is more 
similar to that of the Ronmn law. 

Tlie provisions rcBpectinf^ oceiipaney and accession are very 
Biuiilar iu tlio tlirue systems of jnrisprudence, althou;^h iu the 
French and New York Code tiicrc is no snch distinction as usn-capio 
and prescriptio longi tem.poris; and the eonteTitiona of the ProcU" 
liens uiid Sabinvm^ rc^1]>cctillg the acci^rision of personal property 
have been harmonized into a few rules fonnded on comujou sense 
principles. 

The nnmerons provisions respect in^s^ trnnsfers in the New York 
Code have no ph^ce as such in the Corle of Justinian and tJie 
French Code, 

Indeed, there arc no rules s:overnint^ transfers in the latter ex- 
cepting sneh as come, properly enough, under tlie head of ^ales 
and gifts. No distinction between tlic transfer of real or personsil 
property except as to record inof. 

A written transfer is effecterl in France by— tst. An au- 
thentic docnmeiit, i.e,^ one drawn up before notaries and iUteste<l 
by them and witnesses; and 2d, A jirivate docnraent or simple 
contract drawn up between the parties. The old form of tlie ap- 
position of a seal does not exist. Why we have retained the 
empty formality long after the raimn (Tetre for it has passed 
away, wotild be difficult to detenninc, GifU^ wliich in the New 
York Code are treated of iii eight brief paragraphs, cover 207 in 
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the French Code, including liowever, ae well, teBtametitary disposi- 
tions, 

Thiti la owing to our right ol" the free diBpoBition of property 
and the restrictions imposed by tlie French law. 

The children haying a reserved right in the greater part of 
their parents' property, nnd the parents in their tihildrena' (al- 
though to a less extent), gifts are forbidden except for the frac- 
tion of which the disposal is ivei2^ and arc jealously watched over 
even as to that. Wills, codicils and successions are more folly 
treated of in the Roman law tljan in any modern system uf jujis- 
prudence, but tlie laws respecting theiii are ao peculiar, so elab- 
orate and technical J that little analogy could he found within 
either the provisions of tlie French or of the New York Code, 

In tijc French Code three forms of making wilts are specitied, 

1st, The liolugrapiiic forni^ tlieonly requirements of which are 
that the will tihall he dated, w^rjtten and eigneti by the testator. 
No witne&SfS arc required- This is the simplest fonn. 

2d. The form of an aett pttUie {open docnment). Here the 
will is drawn np m the presence (or by) two notaries and two wit- 
nesses, or one notary and four witnesses^ and signed by the tes- 
tator and wilnesttes, 

3d. The mystic form, where a written wHIl is presented to and 
sealed up in the presence of a notary and six or more w^tn esses. 

Testamentary dispositions are very much jsirnpler and less 
formal than witli us; as tlie law providus for the distribntion of i 

the greater part of the property, and as trusts do not enter into I 

the composition of a wilL | \ 

The capacity to bequeath and to receive by will are similar in 
the two systems of jurisprudence. Even a woman, who labors I 

Tinder £0 many disabilities in France, may make a will w^ithout the ll ( 

anthorizatitiu or assistance of lier husband, which is required for 
all other legal acts. 

The French law Iiaa followed the Roman law in requiring the 
heirs upon the opening of a succession cither to accept the estate 
absolutely, or to accept aous hertefi<^e (Tinvmitaire^ that is, to re. 
serve their decision until after the drawing np of the inventory, 
or to refuse it. They are presumed to accept until a refusal is 
notified, and the estate immediately vests in them. To tliem 
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directly creditors look for payment, and ngainst rhein sufts are 
brought. 

The distinction between the diatributii^n of real and personal 
prgperty in case of intestacy as jirovided in the New York Code, 
doL'S not exist in tlie Frencli C<'do. Paragraph 732 expressly sets 
forth that no acconnt is to be taken of origin and natnre of the 
pro))erty to be distributed. 

It vests iirst in — 

1st, The children or grandeJiildren, 

2d. In default of these, it is divided equally between the 
parents and the brothers and sisters of deceased. Show Id one 
parent only have survived, he retairjsone rjujirterj and the brothers 
and sisters tiireeqnarters. 

3il. In defatdt of children or parents the property devolves 
n]ion the b rot he is and sisters and their descendants ^^r*^i/'/?^5. 

4tli. In defanU. of children, parents^ brothers, sisters, or their 
desceiidsvntr?, the property gnes to the nearest relatives, not beyond 
those of the twelfth degree. 

The third division of the New York Code cover iuc^ Ohliyations 
{smore complete, njore tliorongh, and more detailed than in either 
the Roman or Frcneh law, 

Neither X\\m liotunns nor the Frt^nch at the eiiocli when the 
Code was compiled were essentially commercial nations, 'iheir 
glory, their pride lay in their military achievements, not in their 
commercial supremacy, so that whilst their laws relating to per- 
sons and property are more coinpletCj more prceise, and in some 
res|>ectfi superior to cui-s, those relating to obligationSj etc., are by 
no means so comprehensive. 

So even the definition of the word obligation, and its origin^ 
either from a eonrract or by operation of law, is more precise and 
methodic than either the definition in the Institntes or French 
Code, as also its division into joint or several or joint and several. 

Both the Koman and Freneli law treating of contracts or obli- 
gations enter at once upon the essential conditions requisite to 
the validity of a contract, L f., cortsent, capacity, the object and 
the consideration, which are ncees^-^arily the same in all systems of 
jurisprudence. 

Capacity, however^ which in the New York Code is general, 
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except as to minors, persons of misonnd mind, and pei'sons de- 
prived of civil rights, is in Eonian und Frijiieh law denied to Je- 
uialcfi ; in the fofjtier absolutely, and in the latter with some reser- 
vationB, 

Consent is vitiated in our laws if obtained through— 

1st, Duress, 

2d, Menace- 

3d, Fraud. 

4th, Undue influence, 

5tl], Mistake. 

In Eonian and Frendi law the exeeptionB are tlirec in nnm- 
bor: 

1st, Metua, 

2d. Dolus. 

3d. Error. 

let- Violence. 

2d, Fraude. 

3d. Errenr ; or the three eseential exceptions in our law, 
omitting tlie vague one of undue influence, and classing duress 
and menace under the heading of fear or violence. 

The provisions respecting the object of a contract, and the con- 
aideration theretofj are brief, and are ainiilar both in the New 
York and the French Code, 

The extinction of contracts and ordinary obligations ia treated 
under different lieads, and is less explicit and complete than in the 
French Code. In the latter, besides the rules common to bothj 
is included '* confmitm^^'^ or union under one liead of creditor and 
debtor, loss of tlie object of the contract, and prencription. 
These^ it would seem, might well have been included in the pro- 
visions of the New York Code. 

The proving of contracts is perhaps more readily accomplished 
under Frencli law. Paragraph 1341, corresponding to tlie pro* 
visions of the Statute of Frauds, requires that every contract 
involving a sum greater than 150 francs must be in writing. 

The two forms of written instruments, as stated above, are tiie 
authentic document or one drawn up by a notary and attested by- 
him and witnesse-^, and the sous s^dng prive^ or informal agree 
ment. 
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The former la conclusively proved p^r se^ tlie latter is open to 
rebut ting proof of its authenticity. It has no date ae to third 
partiue until duty registered. 

Under t!ie lieading of contracts in the French Code, those 
relating to marriage forn:i a large part, comprising nearly two 
hundred paragmplie, The&e are of the greatest importance in 
Prench law, and are governed by special rules and prescriptions. 

The deiinition of Sale in the Xew York Code is more accurate 
and concise than in eitlier the Code of Justinian or the French 
Code; but one looks in vain for a succeeding paragraph stating the 
constituent elements of a sale^ as that the sale is complete between 
the parties when they are agreed upon the object and pricCj al- 
tfiough no delivery be made and no price paid. 

The two chief obligations of the seller in the French Code are 
to deliver and to guarantee the object sold. 

Delivery of real property is delivery of the title deeds^ and in 
ease of a building, of tfie keys ; of personal property, delivery of 
the object itt*elf, or its representative. 

Guaranty is two-fold— that of peaceable possession of the 
property sold (in the Code of Justinian, vacua possessio)^ and 
guaranty of the eoneealed defects. 

Paragraph 1 16t> of the New York Code specifies that, except as 
provided by the snccceding paragraphs, a contract of sale does not 
imply a warranty. 

The provisions respecting sales, Iiowever, in the New York Code 
refer to personal property only, real property having been treated 
of separately in the second division, and the transfer thereof reg- 
ulated by special provisions. 

Tliis distinction is maintained throughout, whilst in the 
French Code provisions respecting eontractsj sales, etc., apply 
ecjnally to real and to personal property. 

Under the title Deposit, whilst tlie provisions are sufficient!}' 
explieitj the very nature of a deposit is not set forth, as it natu- 
rally should be, and as is indicated by the heading (^f Art. I. 

The old division in the Roman law of deposits into mulutwi 
commodatiim,^ depodtum and pigniis^ lias not been entirely re* 
tained either In the French or tlie Kew York Code, and the whole 



Digitized by 



Google 



It 

subjeet is liarmonized and treated nuder the same liead, the pro- 
visions in botfi being very siinilaiv 

The provisions ri^epecting Loans are equally brief and explicit 
in the PVeturli and New York OodSj and the* divisions are similar, 
Hknng^ however, in the New York Code, lias a more restricted 
sense than iti theKonian and French law. In the latter it comprises 
the use of property and of services. In the former, ot" property 
only- Serviue : the relations of master and servant, and common 
carriers being treated separately and far more fnlly and complete- 
ly than in either tlie French or Roman law. 

The provisions in the New York Code respecting Hiring proper 
are, on the other hand, less numerous than in tiie French Code, 
and simpler. The provisions in our law, respecting the rent- 
ing of real property, are also, perhaps, more liberal to the lessee. 
Those of the French Code being often reproached as entirely in 
the interest of propi ietors. 

Tiie provisions in the New York Code on agents, factors, 
those regnlaling ships and shipping, do not come witlnn the pro- 
visions of the Frcncii Code Civil, bnt are treated of in the Codeof 
Commerce. 

The laws governing them are more precise, more exact and 
technical than ours ; perhaps less liberah 

Tiiose regulating shipping bear a certain simihirity to onrs, as 
must necessarily be the case in regard to any snbject so essentially 
internationaL 

Insnrance again, which is so fnlly treated of in tlie New Vork 
Code, hag no place in the French Civil Oode^ bnt comes ejiti rely 
within the provisions of tiie Code of Commerce. Even there it is 
not given the development and extent which it has in onr laws, 
whieh are, perhaps, on this snbject more complete and exact tban 
in tlie jnrisprndence of any conntrv- 

The provisions in the New York Code rus[>ecting Suretyship 
correspond to those of the Koman law respecting fide prom issm^e^ 
and Jide jussores^ which occupy a not nnini]>crtant place in the 
latter. In the French Code, however, the snbject is not treated 
separately, bnt the few provisiona goverjiing it are chiefly in the 
Code of Commerce, under the heading of Bills and Notes. 

Liens in the New York Code and PrhiUgcH et IJypotMques 
3 
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in the Freneli Code naturally form an important part of both sys- 
teiiiri of junspniiictiee, T!ie provisions respecting them diifer t<j 
a certain extent. Thfi definition of lien in the New Yurk and 
French Code is very simitar, but the distinction in the iormer at^ 
to tlie origin of liens ie not made in the hitter, althongh it exists. 

There are two forms of mortgage in the French law — Mort- 
gage proper and A^itichrhe. The former is the same as onr 
mortgage. The latter resembles a mortgage with the mortgagee 
in possession. It is not infrequently employed when the mort- 
gage is npon farm lands. 

Mortgages are created by operation of law in France — 1st, in 
favor of nmrried women on tlje property of their hnsbands ; 
2d J in favor of minors and persona interdit^ or declared inca- 
pable tfirongh idiocy or insanity; and, 3d, in tavor of the State, 
conntie&, and public establishmentSj on tfjc pru[)erty of pnblie 
functionaries. 

Mortgages, in France, are recorded as with us, and have pri- 
<»rity according to the date of recording, with, however, two ex- 
ceptions, L e. : 

1st* Mortgages in favor of minora and persons incapable {inhr- 
dits), as above stated, on the property of their guardian, 

2d, M<jrtgages in favor of the wite upon the husband's prop- 
erty, as security for her dowry or marriage portion. 

It will he seen that this provision in favor of the wife, whilst 
apparently similar to our dower, h not so, but only a aeenrity for 
the inaujigenient of her property by her hnsband. 

In recording mortgages in France no division of time less than 
a day is counted. If two or more mortgaged are recorded uii the 
same day, the creditort?, in case of foreclosure, are paid propor- 
tiotirttely. Mortgages must be recorded anew every ten years. 

The closing chapters of Part III of the New York Code and 
]iractically of the Code proper treat t^f Negotiable Instruments 
very precisely and completely. The corresponding provisions in 
French Lrw have no place in the Civil Code, but form with Sliip- 
ping tlie most important puft of the Commercial Code. Tins 
Code, promulgated in September, 180*5, with the exception of 
Tit. VI, wln^h only dates from 1863, wat^ desigried to cover all 
subjects css^cntially couiniercial. The sanction uf its provisions 
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liee in the Tribiiiials of Commerce^ which are differently organized 
from the ordinary Courts, 

The judges are inerchantSj not lawyers; the lawyers attached 
to it, called agrees^ arc not required to pass tljc severe examina- 
tions necessary for the advocates before the regular Courts, and 
they perfornj the t unctions of avoues (solicitors) and avocats 
(advocates). The procedure is very rapid and informal ; judg- 
ments being rendered less on the legal merits of tlie case than on 
Gomrjion sense principles and commercial usage. Appeals lie to 
the higher and strictly judicial tribunals. 

It may not be uninteresting at tlie close of this paper to glance 
Rt the relative condition of women iu France and in New York, 

In the Roman law, although theoretically a woman was not 
dispossessed of tlie capacity to contract, in reality she was always 
a minor ; betbrc marriage as filiafamUias^ after marriage as in loco 
filifE or in manv. Consequently she never liad the capacity to 
contract. The French law has accepted to a certain extent the 
principles of the Roman law, 

A married woman cannot enter into a contract or plead in 
court without the authorization of her husband, or in case of an 
unjust refusal witliont the authorization of justice. 

She cannot even manage her ow^n property, unless married 
under the system of the separation of property, vt^ncli is rarely 
" adopted. Eotli under the system of community of goods and the 
dotal system, the husband alone manages the property of his wife 
as his own* Under the former his control is absohiECj he is ex- 
pressly authorized to sell^ alienate and mortgage both real and 
personal property. Under the latter, while possessing t!ie con- 
trol of the real and personal property, he cannot alienate or mort- 
gage the real propertyj except in a few instances specified by the 
Code. 

As security to the wife for the proper management of her 
husband she has, as stated above, a mortgage upon bis real prop- 
city. 

All apparent exception to the incapacity of a married woman 
is that once authorized by her husband to enter into business she 
can do alt that is necessary in the prosecution of such business 
— contract, buy, sell, even mortgage her real property. 
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The growing tendency of French jurisprudence is to treat 
wonaan as the equal of man, as is strongly instanced in the new 
divorce law ; but a long time must elapse [before slie attains the 
freedom and independence accorded her by our laws. 

It has been impossible in this brief space to do more than in- 
dicate the points of resemblance and of difference between tlie 
French and the proposed New York Code. 

^ To attempt anything more would involve a discussion and 
comparison of the laws of the two countries, a task requiring 
years of labor and a depth of erudition beyond the powers of a 
young lawyer. 
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